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FROM USDEL LOS 

E.O. 11652: N/A 
TAGS: PLOS 

SUBJECT: INFORMAL PLENARY OF LOS (ARTICLE 12) OF JUNE 20, 1977 
SUMMARY: 

THE DEBATE ON ARTICLE 12 (PROVISIONAL MEASURES) CENTERED ON 
SEVERAL ISSUES. THOSE IN FAVOR OF CIRCUMSCRIBING THE APPLI 
CATION AND BINDING NATURE OF PROVISIONAL MEASURES SUPPORTED 
THE CHANGE IN 12(1) OF THE POWER OF THE COURT OR TRIBUNAL TO 
"INDICATE" RATHER THAN "PRESCRIBE” PROVISIONAL MEASURES, AND TO 
INCLUDE A FURTHER LIMITATION IN 12(1) THAT THE POWER OF THE COURT 
TRIBUNAL TO PRESCRIBE SUCH PROVISIONAL MEASURES COULD BE 
INVOKED ONLY IF IT ENJOYED PRIMA FACIE JURISDICTION. FURTHER 
RESTRICTION OF THE POWER TO PRESCRIBE WAS SUPPORTED BY MANY 
STATES BY PROPOSING THE INCLUSION OF THE REQUIREMENT OF 
"URGENCY" OR DANGER OF "IRREPARABLE HARM" BEFORE MEASURES 
COULD BE PRESCRIBED. THERE WERE ALSO A NUMBER OF DELEGA- 
TIONS WHO PROPOSED DELETION IN 12(1) OF THE PHRASE "OR TO 
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PREVENT SERIOUS HARM TO THE MARINE ENVIRONMENT," WHILE OTHERS 
SPOKE IN FAVOR IF ITS RETENTION. THE MAJOR ISSUE ADDRESSED 
IN 12(3) WAS WHETHER OR NOT THE LOST SHOULD BE THE RESI- 
DUAL FORUM UNDER 12(3), WITH MANY STATES OF THE BELIEF THAT 
ONLY A FORUM COMPETENT TO ADJUDICATE THE SUBJECT MATTER OF 
THE ISSUE (I.E., THE APPLICABLE FORUM UNDER ARTICLE 9) 

SHOULD BE EMPOWERED TO RENDER PROVISIONAL MEASURES. STATES 
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WHICH SPOKE INCLUDED CHILE, BAHRAIN, ISRAEL, KOREA, HONDURAS, 
TUNISIA, BRAZIL, THE UK, FRANCE, ECUADOR, THE USSR, THE USA, 
SWITZERLAND, SPAIN, CANADA, AUSTRALIA, BULGARIA, NORWAY, 
JAPAN, AND ARGENTINA. END SUMMARY 

2. ARTICLE 12(1) - THE MAIN DEBATE ON 12(1) CENTERED 
ON WHETHER OR NOT THE COURT OR TRIBUNAL TO WHICH A DISPUTE 
IS SUBMITTED SHOULD HAVE THE POWER TO "PRESCRIBE" OR "INDI- 
CATE" PROVISIONAL MEASURES, WITH THOSE NOT FAVORING THE 
OBLIGATORY NATURE OF THE MEASURES OPTING FOR THE LATTER. IT 
WAS ARGUED BY BAHRAIN, ISRAEL, KOREA, TUNISIA, BRAZIL, 

FRANCE, AND ECUADOR, WHO FAVORED "INDICATE," AND MEXICO, THE 
U.S., NORWAY, AUSTRALIA, CANADA AND SWITZERLAND, WHO 
FAVORED "PRESCRIBE". REFERENCE WAS MADE TO ARTICLE 41 OF 
THE STATUTE OF THE ICJ IN WHICH THE COURT HAS THE POWER TO 
"INDICATE" ONLY. TO FURTHER DELIMIT THE SCOPE OF PROVI- 
SIONAL MEASURES, CHILE, SUPPORTED BY A NUMBER OF STATES, 
WISHED TO AMEND 12(1) SO THAT THE COURT OR TRIBUNAL WOULD 
HAVE THE POWER TO PRESCRIBE MEASURES ONLY IF IT HAD PRIMA 
FACIE JURISDICTION. THE CHAIRMAN (PRESIDENT AMERASINGHE) 
PROPOSED IN RESPONSE THERETO THAT THE FIRST THREE LINES 
OF 12(1) BE REPLACED BY THE FOLLOWING: 

"IF A DISPUTE HAS BEEN DULY SUBMITTED TO ANY COURT 
OR TRIBUNAL WHICH CONSIDERS PRIMA FACIE THAT IT HAS JURIS- 
DICTION UNDER THIS PART, SUCH COURT OR TRIBUNAL SHALL HAVE 
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THE POWER TO PRESCRIBE ANY PROVISIONAL MEASURES WHICH IT 
CONSIDERS APPROPRIATE UNDER THE CURCUMSTANCES." 

THE PRESIDENT RECOMMENDED THE FOLLOWING CHANGE TO 
12(3) TO MAKE IT CONSISTENT WITH HIS CHANGE TO 12(1): 

"IF A DISPUTE HAS BEEN SUBMITTED UNDER THIS SECTION 
TO A TRIBUNAL WHICH HAS NOT BEEN CONSTITUTED, ANY 
COURT OR TRIBUNAL AGREED UPON BY THE PARTIES OR, 

FAILING SUCH AGREEMENT WITHIN TWO WEEKS, THE LAW OF 
THE SEA TRIBUNAL, SHALL HAVE THE POWER TO PRESCRIBE 
PROVISIONAL MEASURES IN CONFORMITY WITH PARAGRAPHS 
1 AND 2, IF IT CONSIDERS PRIMA FACIE THAT THE TRI 
BUNAL TO WHICH THE DISPUTE HAS BEEN SUBMITTED HAS 
JURISDICTION AND THAT THE URGENCY OF THE SITUATION 
SO REQUIRES. AS SOON AS IT HAS BEEN CONSTITUTED, 

THE TRIBUNAL TO WHICH THE DISPUTE HAS BEEN SUBMITTED 
MAY AFFIRM, MODIFY OR REVOKE SUCH PROVISIONAL MEASURES, 
ACTING IN CONFORMITY WITH PARAGRAPHS 1 AND 2." 

HE ALSO PINTED OUT THAT THE TWO LIMITING FACTORS TO THE 
COURT'S POWER TO PRESCRIBE WERE: (A) THAT THE MEASURES 
COULD BE PRESCRIBED, MODIFIED OR REVOKED ONLY ON REQUEST 
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OF A PARTY UNDER 12(2); AND (B) THAT THE PARTIES ARE 
GIVEN AN OPPORTUNITY TO BE HEARD UNDER 12(2). CHILE, 

BAHRAIN, ARGENTINA, BRAZIL, TUNISIA, MEXICO AND ECUADOR 
WERE IN FAVOR OF THE RESTRICTION. 

THERE WAS CONSIDERABBLE SUPPORT FOR, ON THE ONE HAND, 
DELETION AND, ON THE OTHER HAND, THE RETENTION OF THE 
CLAUSE IN 12(1) "OR TO PREVENT SERIOUS HARM TO THE MARINE 
ENVIRONMENT, PENDING FINAL ADJUDICATION." BRAZIL, ISRAEL 
AND FRANCE SUPPORTED ITS DELETION. BRAZIL BELIEVED THAT 
THE ISSUE WAS SUBSUMED UNDER "TO PRESERVE THE RIGHTS OF THE 
PARTIES TO THE DISPUTE." OTHERS, SUCH AS THE UNITED STATES, 
CANADA, AUSTRALIA, NORWAY, AND JAPAN URGED THAT IT SHOULD 
BE RETAINED. A FURTHER MODE OF RESTRICTING THE POWER OF THE 
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COURT TO PRESCRIBE, MODIFY, OR MAKE PROVISIONAL MEASURES 
WAS PROPOSED BY HONDURAS AND ENDORSED BY OTHERS, WHICH 
SUGGESTED THAT THE POWER COULD BE INVOKED ONLY IF THE 
"URGENCY" OF THE SITUATION SO REQUIRED. OTHER PROPOSED 
ADJECTIVES INCLUDED "SERIOUS" OR "IRREPARABLE" HARM. HON- 
DURAS WAS SUPPORTED BY BRAZIL, ECUADOR AND BULGARIA. 
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FROM USDEL LOS 

2. ARTICLE 12(3)- THE MAJOR DEBATE ON 12(3) CENTERED ON 
WHETHER OR NOT THE LAW OF THE SEA TRIBUNAL (LOST) SHOULD 
BE THE RESIDUAL FORUM EMPOWERED TO PRESCRIBE PROVISIONAL 
MEASURES PENDING THE ESTABLISHMENT BY THE PARTIES OF THE 
TRIBUNAL. IT WAS ARGUED BY BAHRAIN. ISRAEL, KOREA, BRAZIL, 

FRANCE, ECUADOR, THE USSR, MEXICO, BULGARIA AND ARGENTINA, 

WHO WISHED ITS DELETION, AND THE U.S., SWITZERLAND AND 
JAPAN, WHO FAVORED ITS RETENTION, THAT ONLY A FORUM COM- 
PETENT TO DEAL WITH THE SUBSTANCE OF THE DISPUTE IN WHICH 
THE PROVISIONAL MEASURE IS REQUESTED CAN BE ALLOWED TO 
PRESCRIBE A PROVISIONAL MEASURE. ARTICLE 9(5) PROVIDING 
FOR ARBITRATION AS THE RESIDUAL FORUM IN CASES OF NON- 
AGREEMENT WOULD NOT BE APPROPRIATE IN 12(3), AS PROVISIONAL 
MEASURES TO PROVE EFFECTIVE MUST BE RENDERED EXPEDITIOUSLY, 

AN IMPOSSIBILITY GIVEN THE TIME REQUIRED TO CONSTITUTE AN 
ARBITRAL TRIBUNAL. FRANCE AND THE USSR AGAIN INDICATED 
THEIR INABILITY TO ACCEPT THE LOST IN 12(3), ARGUING THAT 

IT PLACED THE LOST IN A PREFERRED POSITION VIS-A-VIS OTHER 
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ARTICLE 9 FORA. THE UK WAS SOMEWHAT MORE FLEXIBLE ON THIS 
POINT, ALTHOUGH IT ALSO PREFERRED ARBITRATION AS THE RESI- 
DUAL FORUM. ANOTHER ISSUE RAISED BY THE UNITED KINGDOM WAS 
THE NEED TO SPECIFY THE POINT OF TIME FROM WHICH THE TWO 
WEEK PERIOD IN ART. 12(3) WOULD RUN. IT SUGGESTED THAT IT 
SHOULD BEGIN FROM THE DATE THE PARTY COMMUNICATED ITS IN- 
TENT TO THE OTHER PARTY TO APPLY FOR PROVISIONAL MEASURES. 

THE VIEW WAS ALSO EXPRESSED BY SWITZERLAND, USSR AND NORWAY THAT 
THE COURT SHOULD ACT EX PROPRIO MOTU IN CASES OF MODIFICATION OF 
REVOCATION, A PROPOSITION EQUALLY CONTESTED BY BAHRAIN, 

HONDURAS, TUNISIA, AND MEXICO. 

3. FRANCE SUPPORTED THE VIEW THAT THE PROVISIONAL MEASURES 
SHOULD NOT BE OBLIGATORY, AND THAT SUBPARAGRAPHS (3)-(5) 

SHOULD BE DELETED IN THEIR ENTIRETY. 

4. THE USSR, IN ADDITION TO MAKING THE POINT AS TO THE 
POSITION OF THE LAW OF THE SEA TRIBUNAL IN 12(3), INDICATED 
THE INEQUITY OF REQUIRING PARTIES NOT CHOOSING THE LOST 
UNDER ARTICLE 9 TO PAY THE COSTS OF PROVISIONAL MEASURES 
RENDERED BY THE LOST UNDER 12(3) AS WELL AS THOSE OF THE 
FORUM CHOSEN UNDER ARTICLE 9. IT STATED THAT ONLY THOSE 
WHO SELECT THE LOST UNDER ARTICLE 9 SHOULD BE RESPONSIBLE 
FOR COVERING THE COSTS THEREOF. 

5. THE UNITED STATES REPLIED TO MANY OF THE CONTENTIONS 
PRESENTED. IN ADDRESSING WHETHER "INDICATE'' OR "PRESCRIBE" 
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SHOULD PREVAIL IN 12(1), IT REFERRED TO THE 1928 GENEVA 
ACT, WHICH USED "INDICATE" IN THE FRENCH TEXT AND "LAY 
DOWN" IN THE ENGLISH TEXT, BUT PROVIDED THAT BOTH PARTIES 
WOULD BE BOUND TO COMPLY WITH ANY PROVISIONAL MEASURES 
RENDERED. REGARDING THE TWO TRIBUNAL ISSUES IN 12(3), 

IT STATED THAT THE ILC DRAFT ARTICLES ON ARBITRAL PROCEDURE 
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PROVIDED THAT IN CASES OF DISAGREEMENT ON JURISDICTION, 

THE ICJ WAS THE FORUM TO BE UTILIZED FOR PRELIMINARY DECI- 
SION, AND WAS EMPOWERED TO RENDER PROVISIONAL MEASURES TO 
PROTECT THE RESPECTIVE RIGHTS OF THE PARTIES, PENDING UL- 
TIMATE RESORT TO THE ARBITRAL TRIBUNAL. THE ILC THEREFORE 
DID NOT FIND IT IMPOSSIBLE TO COMBINE THE ROLE OF TWO 
TRIBUNALS. THE U.S. FURTHER PROPOSED THAT THE TWO WEEK 
PERIOD IN 12(3) COMMENCE FROM THE DATE OF SUBMISSION TO THE 
FORUM OF THE REQUEST FOR PROVISIONAL MEASURES. IN REQPLY 
TO A UK OBJECTION, THE U.S. SUGGESTED THE ADDITON IN 
12(2), AT THE END OF THE FIRST SENTENCE, OF THE PHRASE 
"BUT NEED BE LIMITED TO THOSE PROPOSED BY THE PARTIES." 

IT ALSO SUPPORTED THE NEED FOR THE RETENTION IN 12(1) OF 
THE PHRASE "OR TO PREVENT SERIOUS HARM TO THE MARINE EN- 
VIRONMENT, PENDING FINAL ADJUDICATION," AS IT WOULD BE 
INCONCEIVABLE THAT A CONFERENCE WITH SUCHA MANDATE AS THE 
PRESENT ONE COULD DELETE THE PROVISION, GIVEN THE UNIVERSAL 
CONCERN ABOUT THE INCREASING THREATS TO THE MARINE ENVIRON- 
MENT. 

6. IN RESPONSE TO A QUERY BY ISRAEL, THE CHAIRMAN ANNOUNCED 
THAT HE PLANS TO PREPARE A MEMORANDUM CONTAINING THE EX- 
PLANATIONS OF THE DRAFT TEXT AND PROPOSED AMENDMENTS, WHICH 
HAVE BEEN MADE BY HIM DURING THE DEBATES IN INFORMAL PLENARY. 

7. THE PRESIDENT ADJOURNED THE SESSION, STATING THAT THE 
INFORMAL PLENARY ON ANNEX IV WOULD NEXT MEET ON WEDNESDAY, 
22 JUNE TO DISCUSS ARTICLE 18 (OPTIONAL EXCEPTIONS). 

YOUNG 
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